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At issue is whether respondent commtted the offenses
alleged in the adm nistrative conplaint and, if so, what penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

By a three count adm nistrative conplaint dated June 6,
1996, petitioner charged respondent wth violating the
provi sions of Section 616.242, Florida Statutes. Count |
all eged that a "D nomani a" (a tenporary anusenent device or
attraction, as defined by section 616.242) had been operated by
respondent in the State of Florida from Novenber 6, 1993,
t hrough February 10, 1996, on 136 separate occasions wthout a
permt or the required inspections, in violation of Section
616.242(4)(a), (5 (a), (6) and (24)(a), Florida Statutes. Count
Il alleged that on January 22, 1995, at Florida Bi ble Church,
respondent operated for public use six tenporary amusenent
devices or attractions which were not permtted or inspected, in
viol ation of Section 616.242(4)(a), (5)(a), (6), and (24)(a),
Florida Statutes. Count |1l alleged that on May 18, 1996
respondent operated a tenporary amusenent device or attraction
(a "Super Slide") at Mdway Ford, Mam , Florida, which was not
permtted or inspected, and while an | nm nent Danger- Stop
Qperation Order (a "red tag") was in effect, in violation of
Section 616.242(4)(a), (5)(a) and (h), and (6), Florida

St at ut es.



Respondent filed its answer to the conplaint contesting
certain factual allegations and alleged, as a defense to the
clai med viol ations, by avoi dance or estoppel, that various
agency inspectors had, during the period of 1993 through August
1995, stated that tenporary amusenent devices used at "private
functions" did not require a permt or inspection. Respondent
further averred that the agency inspectors did not have
authority to "red tag" the Super Slide. Consequently, on July
8, 1996, petitioner referred the matter to the Division of
Adm ni strative Hearings to conduct a formal hearing pursuant to
Section 120.57(1), Florida Statutes.

At hearing, petitioner called Ronald Stafford, Carols
Corvo, Ronald Brooks, Wallace Stevens, Randy d enn, and Bradford
Mosher, as witnesses. Petitioner's exhibits 1-9 were received
into evidence. Respondent called Wall ace Stevens, Thonas
Maxwel | , Jeanni ne Stacy Young, Mtchell WIIlianms, and Randy
A enn, as witnesses. Respondent's exhibits 1-9 were received
into evidence at hearing and respondent's exhibit 10 (the
deposition of Dean A. Bennett taken March 12, 1997) was received
into evidence post-hearing.?

The transcript of hearing was filed March 13, 1997, and the
parties were accorded, at their request, until April 3, 1997, to
file proposed recomended orders. Consequently, the parties

wai ved the requirenent that a recommended order be rendered



within thirty days after the transcript has been filed. Rule

60Q 2.031, Florida Admnistrative Code. The parties elected to

file such proposals, and they have been duly considered in the
preparation of this recommended order.

FI NDI NGS OF FACT

The parties

1. Petitioner, Departnent of Agriculture and Consuner
Services (Departnent), is a state agency charged with the duty
and responsibility of regulating, permtting, and inspecting,
inter alia, amusenent devices and attractions, and the
prosecution of adm nistrative conplaints pursuant to the | aws of
the State of Florida, in particular Section 616.242, Florida
Statutes, Chapter 120, Florida Statutes, and the rules
promul gat ed pursuant thereto.

2. Respondent, Dodge City Kiddie and Pony Rides, Inc., is
a Florida corporation, with its principal place of business at
16330 Sout hwest 147th Avenue, M ani, Dade County, Florida.?

3. Respondent owns, operates, and rents tenporary
anmusenent devices and attractions which are subject to
i nspection, testing and permtting by the Departnent, pursuant
to Section 616.242, Florida Statutes. Such devices consi st
primarily of small "kiddie" rides, although respondent does own,
operate and rent | arger amusenent devices such as the Super

Slide. These anusenents are principally provided for private



events, such as birthday parties, conpany picnics and school
carnivals, which are not open to the general public and at which
no adm ssion is charged. Cccasionally, however, respondent

provi des anmusenent devices for "fund raiser type carnival”
events that are open to the general public.

| ndustry regul ati on

4. Prior to July 1, 1992, Section 616.091(2), Florida
Statutes, prohibited the operation of tenporary anusenent
devi ces, such as those operated by respondent, w thout a
"permt" and a "certificate to operate."

5. At the tinme, there was apparently sone di sagreenent as
to whether the law was intended to cover conpani es, such as
respondent, who engaged in the rental of anusenment devices or
attractions to predomnantly small private events. |Indeed, as
di scussed nore fully infra, the Departnent apparently
interpreted the law at the tinme as not requiring permts or
i nspections of anusenents operated by conpanies, such as
respondent. Moreover, the requirenent that the Departnent
i nspect each device after setup, incident to the issuance of a
"certificate to operate,” was apparently inpractical given the
nunber of such events and the Departnent's limited personnel.?

6. Consequently, effective July 1, 1992, Chapter 92-291,
Section 91, Laws of Florida, created Subsection 616.0915(24),

Florida Statutes, now codified at subsection 616.242(24).* That



subsection expressly addressed the permtting and inspection

requi renents placed on rental conpanies, such as respondent, as

foll ows:

Wth such amendnment,
intent that all

respondent, must conply with the "permt" requirenents of

(24) This subsection establishes
permtting and i nspection procedures for
conpani es engaged in the rental of anmusenent
devi ces and anusenent attractions.

(a) Al conpanies engaged in the rental
of anmusenent devices and anusenent
attractions shall nmake application to the
departnment for permts to operate pursuant
to this section. Once the annual inspection
is conpleted and the application is
approved, anusenent devices and anmusenent
attractions owed or operated by rental
conpani es shall be subject to inspection and
regul ati on as specified in paragraphs (b)
and (c).

(b) Rental conpanies operating amusenent
devi ces or anusenent attractions singularly,
or jointly wth an amusenent device or
anusenent attraction conpany, at a public
event are subject to onsite inspections and
i ssuance of a certificate to operate,
pursuant to this section, at that particular
event when there are at the event nore than
t hree anmusenent devices or anusenent
attractions or any conbinati on of both, or
when the capacity of any anusenent device or
anusenent attraction at the event exceeds
ei ght persons.

(c) Any anusenent device or amusenent
attraction used at a private event for which
no adm ssion is charged nust conply with al
requi renents of this section. However, such
anusenent device or anusenent attraction
does not have to be inspected by the
departnent at the tinme of setup.

anmusenent devi ces operated by conpani es,

the Legislature clearly expressed its

such as



section 616. 242, but were excused or exenpt, under certain
ci rcunstances, fromthe requirements for a "setup" inspection
and a "certificate to operate" at each event.

The vi ol ati ons

7. From Novenber 6, 1993, through February 10, 1996, on
136 separate occasions (separate days or events), respondent
rented and operated a tenporary amusenent device or attraction
known as Dinomania that was not permtted as required by |aw,
and that had not undergone the inspection required for
permtting. Additionally, the D nomani a had not undergone an
onsite inspection follow ng setup and had not been issued a
certificate to operate; however, the proof denonstrates, nore
likely than not, that its use on each occasions was at a private
event for which no adm ssion was charged.

8. On January 22, 1995, respondent rented and operated
five tenporary amusenent devices or attractions that were not
permtted as required by |law, and that had not undergone the
i nspection required for permtting. The devices or attractions
were al so not inspected follow ng setup and had not been issued
a certificate to operate; however, again, the occasion was nost
likely a private event at which no adm ssion was charged.

9. On May 3, 1996, Departnent inspectors, at respondent's
request, appeared at respondent's prem ses to permt a tenporary

anmusenent known as a "Super Slide," USA ID Nunmber 264. At the



tinme, inspection revealed certain defects or deficiencies, and
an "l mm nent Danger - Stop Operation Oder"” ("red tag") was
i ssued and attached to the attraction. The order provided:

The above identified amusenent device or

anmusenent attraction is not in conpliance

with Section 616.242(5)(h) F.S.,

manuf acturer's specifications or ASTM

St andards. The anusenent device or

anusenent attraction failed to pass

i nspection for the above reasons and nust be

rei nspected by the departnent prior to

opening to the public.
Subsection 616.242(5)(h), further provides: "[s]uch order may
not be renoved until the device or amusenent attraction is mde
safe, and nmay be renoved only by the departnent."”

10. On May 18, 1996, respondent, pursuant to a contract

wth Mdway Ford, rented and operated the Super Slide, USA ID
Nunmber 264, at 8155 West Flagler Street, Mam, Florida. At the
time, the Super Slide was not permtted, had not been
rei nspected by the Departnent, and soneone, other than the
Departnent, had renoved the "red tag." The Super Slide had al so
not been inspected follow ng setup and had not been issued a
certificate to operate before operations began; however,
al t hough the event was open to the public, the proof failed to
denonstrate that there were "three or nore anusenent devices or
anmusenent attractions or any conbination of both, or . . . the

capacity of any anusenent device or anusenent attraction at the

event exceeds eight persons.”



Respondent's def ense

11. In response to the showi ng that respondent rented and
operated an unpermtted anusenent device or attraction on 136
separate occasions (separate dates or events) between Novenber
6, 1993, and February 10, 1996, as well as five unpermtted
anusenent devices or attractions at Florida Bible Church on
January 22, 1995, petitioner contends it should be excused for
such conduct or, stated differently, the Departnent should be
est opped from pursuing such viol ati ons, because vari ous
Department inspectors had told respondent’'s principal, M.

St evens, on a nunber of occasions between 1993 and August 1995,
t hat anusenent devices and attractions rented or operated for
private events did not have to be permtted or inspected.
Consequently, according to M. Stevens, in reliance on that
informati on, he took no action to permt the anusenent devices
or attractions he used for private events until August 9, 1995,
when he clains the inspectors first advised himthat al
anusenent devices or attractions had to be permtted. The
Department denies that any representations suggesting that
anusenent devices or attractions rented or operated for private
events did not require permtting, and contends there is no
excuse for respondent's om ssions.

12. Regarding the events of August 9, 1995, the proof

denonstrates that on that date Departnent inspectors nade an



unannounced i nspection of the anusenent devices and attractions
present at respondent's business location. At the tine, a
nunber of itenms were found to |ack current annual inspections or
permts and were "red tagged."”

13. According to respondent's principal, M. Stevens, he
protested the Departnent's action at the tine because the
equi pnent was destined for private, as opposed to public events,
and he felt it unfair that he was just being advised that al
equi pnent, whether for public or private use, required a permt.
According to M. Stevens, he could not secure the required
i nspections and permts until COctober 1995, and the Departnent's
action would seriously affect his business. Therefore,
according to M. Stevens, the Departnent renoved the "red tag"
and acqui esced in his operation until the end of QOctober 1995.
At that time, according to M. Stevens, his amusenent devices
and attractions were properly permtted. The Departnent denies
that it renoved the "red tags" and acqui esced in respondent's
operation of unpermtted equi pnment at private events until the
end of October 1995, and further denies respondent was in
conpliance thereafter.

14. Addressing first respondent’'s conpliance post-Cctober
1995, the parties' stipulation and the proof denonstrate
otherwi se. Rather, the proof denonstrates that from Novenber 5,

1995, through February 10, 1996, on 13 separate occasions

10



(separate days or events) respondent rented and operated a
tenporary anusenent device or attraction (the "D nomania") that
was not permtted as required by law, and that had not undergone
the inspection required for permtting. Al so, on May 18, 1996,
respondent operated the Super Slide at Mdway Ford w thout a
current permt. Gven the proof, there is no explanation or
excuse for respondent's conduct regardi ng those events.

15. Wth regard to respondent’'s contention that Departnent
i nspectors had advised its principal at various tinmes during the
years 1993 to August 1995 that amusenent devices and attractions
destined for private events did not require permtting, as well
as its contention that the Departnent acquiesced in such use
t hrough Cctober 1995, it is found that such assurance or conduct
post-July 1, 1992, is nost unlikely, given the clear wordi ng of
the statute regul ating those events. Consequently, considering
that factor and the testinony, respondent's contention, and the
proof offered to support it, is rejected as unpersuasive.”®

16. Notw thstanding, the proof did denonstrate that prior
to the anendnment of July 1, 1992, the | aw was apparently not so
clear, and the Departnent apparently interpreted the |aw as
exenpting operators, such as respondent, since M. Lowell
Parrish, then the Departnent's Chief, Bureau of Fair Rides
| nspecting, advised M. Stevens that permts were not required

for private events. Wth the change in the law, and M. Ronald

11



Safford' s appoi ntnent as Bureau Chief in Decenber 1992, however,
permts have been required.

17. G ven such proof, and M. Steven's apparent sincerity
regardi ng his understanding (until August 9, 1995) of the
requi renents placed on his operations, a likely explanation for
respondent's failure to perceive a need to permt its anusenents
i's msunderstanding. For exanple, it is possible that
i nspectors advised M. Stevens that the Departnment did not need
to inspect anmusenents destined for private events. Such advice
was accurate, as to setup inspections, but M. Stevens may have
erroneously assuned, consistent with the practice under the
former law, that inspection and permtting was al so not
requi red. \Wether such was or was not the source of M. Stevens
understandi ng i s, however, speculative. Mreover, if it
occurred, M. Stevens reliance or assunption was not well
f ounded. °

18. In this regard, it is observed that since at |east
1991 the Departnent, on an annual basis, has provided al
travel i ng anmusenent operators, including respondent, with permt
application fornms, a copy of Section 616.242, Florida Statutes,
and a copy of Rule 5F-8, Florida Adm nistrative Code. Wile M.
St evens acknow edges recei pt of such materials, he frankly
admts he never read the law. Such failure by the owner of a

regul at ed busi ness, evi dences reckl essness or indifference.

12



Mor eover, the provision of section 616.242 relating to
respondent's busi ness, subsection (24), is brief, and no
reasonabl e person could read it and fail to grasp its
requirements.’

19. In response to the show ng that respondent rented and
operated a Super Slide on May 18, 1996, at M dway Ford that had
not been reinspected by the Departnent follow ng the attachnment
of an "I mm nent Danger - Stop Operation Order” ("red tag"),
respondent concedes such conduct viol ated the provisions of
subsection 616.242(5)(h), Florida Statutes. [Respondent's
proposed reconmended order, at conclusions of |aw, paragraph 7.]°8
However, with regard to the additional violation clained, that
the Super Slide was operated without a current permt,
respondent contends it is not guilty of such violation because
t he Departnent was without authority to deny its permt on My
3, 1996, the day of the inspection.

20. To support its argunent, respondent points to the
provi sions of subsection 616.242(4)(d), which provides:

(d) Permts and certificates to operate
shall be issued to the owner of an anusenent
devi ce or amusenent attraction when:

1. Witten application has been made to
t he departnent.

2. The anusenent device has passed al
required inspection.

3. The liability insurance or bond has

been net in the anmount prescribed.

Here, respondent contends it had applied for the permt renewal,

13



t he anusenent devi ce had passed all "required i nspections”
[i.e., it had been inspected by a professional engineer and a
nondestructive test had been perfornmed, as required by
subsection 616.242(5)(c)], and the required insurance or bond
had been posted. Consequently, respondent concludes the
Department was conpelled to issue the permt, notw thstandi ng
t he perceived deficiencies, and it should not be considered
guilty of having operated the equi pnent without a permt on My
18, 1996.

21. Having considered respondent's argunent, it nust be
concluded that it is without nmerit. First, the equipnment was
not shown to have "passed all required inspections,” sinply
because an affidavit of annual inspection by a professional
engi neer was presented, as well as evidence of a nondestructive
test. Subsection 616.242(5)(c) requires that the inspection
performed by the professional engineer "shall, at a m ninum
conply with the requirenents of the departnent."” Such
requi renents include the follow ng provisions of Chapter 5F-8,
Fl ori da Adm ni strative Code:

5F-8. 0051 I nspection Standards. For an
anusenent attraction or anusenment device to
conply with ASTM Comm ttee F-24 Standards
each conponent or elenent of the anusenent
attraction or anusenent device nmust conply
with ASTM Comm ttee F-24 Standards. The

amusenent attracti on or anusenent device
shall not fail to pass inspection solely

14



because a nonessenti al or ornanental
conponent is inoperative or in disrepair.

5F-8.006 |Issuance of Permts. Permts

shal | be issued when the provisions of s.

616.242(4)(d), Florida Statutes, and this

chapt er have been net.
Here, the anusenent device was found not to conply with section
616. 242(5) (h), manufacturer's specifications or ASTM St andar ds.
Consequently, the Departnent was not obligated to permt the
equi pnent. Indeed, it would be rather incongruous to conpel the
Department to permt equipnent it had found on inspection to
"present[] an inmm nent danger" where the purpose of subsection
616.242 is to "guard agai nst personal injuries in the . . . use

of anusenent devices."

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. Sections 120.569 and 120.57(1), Florida
Statutes (1996 Supp.).

23. \Were, as here, the Departnent proposes to inpose an
adm ni strative fine, the Departnent bears the burden of proving
the charges contained in the admnistrative conplaint by clear

and convincing evident. Section 120.57(1)(h), Florida Statutes

(1996 Supp.), and Departnent of Banki ng and Fi nance v. Osborne

Stern and Co., 670 So.2d 932 (Fla. 1996). "The evidence nust be

of such weight that it produces in the mnd of the trier of fact

15



a firmbelief or conviction, without hesitancy, as to the truth

of the allegations sought to be established.” Slonowitz v.

Wal ker, 429 So.2d 797, 800 (Fla. 4th DCA 1983).

24. Moreover, in determ ning whether respondent violated
the provisions of section 616.242, as alleged in the
adm nistrative conplaint, one "nmust bear in mind that it is, in
effect, a penal statute . . . This being true, the statute nust
be strictly construed and no conduct is to be regarded as
included within it that is not reasonably proscribed by it."

Lester v. Departnent of Professional and Occupati onal

Regul ati on, 348 So.2d 923, 925 (Fla. 1st DCA 1977). Finally,
Article I, Section 18, of the Florida Constitution prohibits an
adm ni strative agency frominposing a sentence of inprisonnent
or "any other penalty except as provided by law. " Consi stent
with such provision, "case |aw reveal s that an agency possesses
no i nherent power to inpose sanctions, and that any such power

must be expressly delegated by statute.” Departnent of

Envi ronnmental Regul ation v. Puckett Ol Co., 577 So.2d 988, 992

(Fla. 1st DCA 1991).

25. Pertinent to this case, operation of any tenporary
anusenent device or attraction in the state wwthout a "permt"”
i ssued by the Departnent and without a "certificate to operate”
i's, except as hereafter discussed, prohibited. Section

616.242(4)(a), Florida Statutes, "Permt" neans "that docunent

16



whi ch signifies that the anusenent device or anusenent
attraction has undergone and passed its annual inspection.”

Section 616.242(3)(e), Florida Statutes. "Certificate to

operate" means "that docunent which indicates that the tenporary
anusenent devi ce has undergone the inspection required after

setup." Section 616.242(3)(f), Florida Statutes.

26. The only exception to the foregoing requirenment is
est abl i shed by subsection 616.242(24) which establishes the
permtting and i nspection procedures for conpanies, such as
respondent, as foll ows:

(24) This subsection establishes
permtting and i nspection procedures for
conpani es engaged in the rental of anmusenent
devi ces and anusenent attractions.

(a) Al conpanies engaged in the rental
of anmusenent devices and anusenent
attractions shall nmake application to the
departnment for permts to operate pursuant
to this section. Once the annual inspection
is conpleted and the application is
approved, anusenent devices and anmusenent
attractions owed or operated by rental
conpani es shall be subject to inspection and
regul ati on as specified in paragraphs (b)
and (c).

(b) Rental conpanies operating amusenent
devi ces or anusenent attractions singularly,
or jointly wth an amusenent device or
anusenent attraction conpany, at a public
event are subject to onsite inspections and
i ssuance of a certificate to operate,
pursuant to this section, at that particular
event when there are at the event nore than
t hree anmusenent devices or anusenent
attractions or any conbinati on of both, or

17



when the capacity of any anusenent device or
anusenent attraction at the event exceeds
ei ght persons.

(c) Any anusenent device or amusenent
attraction used at a private event for which
no adm ssion is charged nust conply with al
requi renents of this section. However, such
anusenent device or anusenent attraction
does not have to be inspected by the
departnent at the time of setup.

27. Also pertinent to this case, subsection 616.242(5)(g)
and (h) provide:

(g) Upon proper presentation of
credentials, an authorized enpl oyee of the
departnment may enter unannounced and i nspect
anusenent devices at any tinme and in a
reasonabl e manner and has the right to
guestion any owner, manager, or agent of the
owner; to inspect, investigate, photograph,
and sanple all pertinent places, areas, and
devi ces; and to exam ne and reproduce al
pertinent docunents and records for the
pur pose of enforcing this chapter.

(h) An amusenent device or an anusenent
attraction that fails to pass an inspection
may not be operated for public use until it
has passed a subsequent inspection. |If the
departnment or manager finds that an
anusenent device or anusenent attraction
presents an i mm nent danger, the departnent
shal | issue an i mm nent danger order and
shal |l issue and attach a stop operation
order prohibiting the use of the device or
attraction. Such order may not be renoved
until the device or attraction is nmade safe,
and may be renoved only by the departnent.

28. Here, the proof denonstrated with the requisite degree
of certainty that, contrary to the provisions of subsections
616. 242(4)(a), (5)(a), (6), and (24)(a), respondent operated a

tenporary anusenent device or attraction in the state on 136
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separate occasions from Novenber 6, 1993, through February 10,
1996, without a permt and without the inspections required for
a permt. Respondent's failure to request an inspection at the
time of setup (the "certificate to operate”) was not, however
shown to be contrary to the provisions of section 616.242 since,
as heretofore noted, the anusenents were "used at a private
event for which no adm ssion was charged."” Section

616.242(24)(c), Florida Statutes.

29. The proof further denonstrated that, contrary to the
sane provisions of |aw, respondent operated five tenporary
anusenent devices or attractions in the state, at Florida Bible
Church on January 22, 1995, wthout a permt and w thout the
i nspections required for a permt. Respondent's failure to
request an inspection at the tine of setup was not, however,
shown to be contrary to law since it was "a private event for
whi ch no adm ssion was charged." Section 616.242(24)(c),

Fl ori da St at ut es.

30. Finally, the proof denonstrated that, contrary to the
same provisions of |aw and subsection 616.242(5)(h), respondent
operated a tenporary anusenent device or attraction in the
state, at Mdway Ford on May 18, 1996, without a permt, wthout
havi ng passed the inspection required for a permt, and w thout
rei nspection by the Departnment follow ng i ssuance of a stop

operation order. Respondent's failure to request an inspection
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at the tinme of setup was not, however, shown to be contrary to
| aw since, although a public event, there were not "nore than
t hree anmusenent devices or anusenent attractions or any

conbi nation of both, or . . . the capacity of any amusenent
devi ce or anusenent attraction at the event [did not] exceed[]

ei ght persons." Section 616.242(24)(b), Florida Statutes.

31. Having concluded that respondent failed to conply with
the prerequisites of section 616.242 prior to operation of
anusenent devices or attractions in the state, it is necessary
to address what penalties, if any, nay be inposed. 1In this
regard, subsection 616.242(4) accords the Departnent the
foll ow ng
authority to inpose sanctions:®

(e) The departnent shall revoke any
permt issued under this chapter or inpose
an admnistrative fine of up to $500 per
violation per day if it finds that the
anusenent device or anusenent attraction for
which it is issued is:

1. Being operated without the inspections
required by this section.

32. Here, the proof denonstrated that the amusenents
respondent operated on Novenber 6, 1993, through February 10,
1996, on January 22, 1995, at Florida Bible Church, and on My
18, 1996, at M dway Ford, were operated w thout having undergone

and passed the inspection required by section 616.242 for

i ssuance of a permit.'® The proof further denonstrated that the
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anmusenent operated on May 18, 1996, at M dway Ford was operated
W thout the reinspection required by section 616.242 when a stop
operation order was in effect. Consequently, respondent has
been shown to have operated w thout the inspections required by
section 616. 242 on each such occasi on.

33. For the foregoing violations, the Departnent proposes
an adm nistrative fine of $500 per violation per day for a total
fine of $71,500. Such fine is derived as follows: 136
vi ol ati ons based on the 136 separate occasi ons anusenments were
operated on Novenber 6, 1993, through February 10, 1995; 5
viol ati ons based on the five anusenents that were operated on
January 22, 1995, at Florida Bible Church; and 2 violations
based on the operation of the anusenent on May 18, 1996, at
M dway Ford, w thout having passed the inspection required for
i ssuance of a permt and w thout the reinspection.

34. The penalty proposed by the Departnent is within the
perm ssi bl e range established by subsection 616.242(4)(e), and
given the record in this case has not been shown to be
arbitrary, capricious, or an abuse of the Departnent's

di scretion. See, Florida Real Estate Conm ssion v. Wbb, 367

So.2d 201 (Fla. 1978), and Lee v. Division of Florida Land Sal es

and Condom ni uns, 474 So.2d 282 (Fla. 5th DCA 1985).

Not wi t hst andi ng, based on the considerations which follow, it is

recommended that a penalty at |less than the maxi mnum al | owed by
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| aw be i nposed.

35. Wth regard to the violations which occurred after
August 9, 1995, follow ng respondent's admtted know edge of the
requi renents of |aw, an adm nistrative fine of $500 per
viol ation per day is appropriate. Those violations total 23 in
nunber, and warrant an adm nistrative fine of $11, 500.

36. Wth regard to the remaining violations, which precede
that date and total 120 in nunber, a fine of $100 per violation
IS nore appropriate. Such assessnent bal ances the Departnent's
need to assure conpliance and to deter others in the industry
fromsimlar activities, with the acceptance that,
notw t hstandi ng respondent’'s failure to famliarize itself with
the |l aw, every error does not warrant the extraction of the
maxi mum penalty. Consequently, for these violations, an
adm ni strative fine of $12,000 is appropriate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be rendered adopting the
foregoing findings of fact and concl usions of |aw, and inposing

an admini strative fine agai nst respondent in the sum of $23, 500.
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DONE AND ENTERED this 1st day of My, 1997, in Tall ahassee,

Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32301-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 1st day of May, 1997.

ENDNOTES

1/ Respondent's exhibits 3, 4, 5, and 6 were offered as
affidavits of inspection by Thomas Maxwel |, P.E., of certain
anusenent devices or attractions owned by respondent in Septenber
1993 (exhibit 3), Septenber 1994 (exhibit 4), May 1995 (exhibit
5), and Septenber and October 1995 (exhibit 6). Respondent's
exhibit 5 does not, however, relate to respondent but to another
entity (Carnival USA).

2/ M. Wallace Stevens is the president, chief operating officer
and majority sharehol der (90 percent) of respondent corporation.
Al t hough respondent was incorporated in approximtely 1989, M.
St evens has been operating such business, apparently under a
different formof ownership, for approximately 33 years. [Tr.
pages 132 and 138.]

3/ Regarding the nunber of such events, the proof denonstrates
t hat respondent typically conducts 20 to 30 such events a day on
weekends, and, therefore, up to 60 inspections would be required
each weekend for that conpany al one.

4/ Section 616.091(2), Florida Statutes (1991), was recodified
at Section 616.0915, Florida Statutes, by Chapter 92-291, Section
91, Laws of Florida. Section 616.0915 was subsequently codified
at section 616. 242.

23



5/ Moreover, were the conclusion to the contrary, the state
woul d still not be estopped from pursuing the violations. Austin
v. Austin, 350 So.2d 102, 105 (Fla. 1st DCA 1977),

("Adm nistrative officers of the state cannot estop the state

t hrough m staken statenents of the law "); and, G eenhut
Construction Co., Inc. v. Henry A Knott, Inc., 247 So.2d 517,
524 (Fla. 1st DCA 1971), ("Under no circunmstances may the state
be estopped by the unauthorized acts or representations of its
officers"). Such proof m ght, however, be germane, if credited,
to an assessnent of the appropriate penalty to be assessed.

6/ See endnote 5. Mbdreover, operators of a regul ated busi ness,
such as respondent, are charged with know edge of the
requirenents, as well as the prohibitions, of the laws to which
they are subject. See, Florida Board of Pharmacy v. Levin, 190
So.2d 768 (Fla. 1966), and WAl den v. Departnent of Professional
Regul ation, 568 So.2d 975 (Fla. 3d DCA 1990).

7/  1n reaching the foregoing conclusion, that post-July 1, 1992,
there was no uncertainty in the Departnent regarding the

requi renent that all tenporary anusenent devices and attractions,
whet her destined for public or private events, nust be permtted,
the testinony of Thomas Maxwel |, and the deposition testinony of
Judy Sweeney, Peter Herzig, Sandra Phillips and Dean Bennett has
not been overl ooked. Wth regard to M. Maxwell and M. Bennett,
it appears the source of their information was M. Stevens and
not a reading of the law or contact with the Departnent.
Moreover, M. Bennett, who was nost simlarly situated in terns
of his business operations to respondent than the other
operators, apparently had his equi pnent inspected and permtted

t hrough his insurance conpany, but did not have setup inspections
for private events. [Respondent's exhibit 10, pages 13-16, 19
and 20.] Such conduct was consistent with the law. As for M.
Sweeney, M. Herzig and Ms. Phillips, they were not simlarly
situated to respondent, could offer no specific instances of
coments by Departnent enployees post-July 1, 1992, that would
create confusion, as suggested by respondent, and apparently
never read the law. |If they were confused or there was any
"confusion in the industry"” it resulted fromignorance or |ack of
inquiry, as the provisions of 616.242(24) are clear and

unanbi guous, and not from any representati ons of the Departnent
or its enpl oyees.

8/ In respondent's proposed findings of fact, at paragraph 8, it
suggests that "[o]n May 3, 1996, the Super Slide should not have
been inspected by [Departnent inspectors].” Such finding is
apparently proposed to support respondent's position, at hearing,
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that the inspection was inproper, therefore, the "red tag" was
unaut hori zed and hence there could be no "red tag" violation for

operating the equipnent at Mdway Ford. G ven respondent's
concession in its conclusions of |[|aw, It has apparently
reeval uated its prior position. | ndeed, given the provisions of

subsection 616.242(5)(g) and (h), such position was unsound.

Respondent al so suggests in its proposed findings of fact
that all deficiencies discovered on the May 3, 1996, inspection
had been repaired/corrected prior to the May 18, 1996, event at
M dway Ford. The proof is to the contrary; however, it is not
germane to the charges at issue.

9/ The full authority for the Departnent to inpose sanctions, as
establ i shed by subsection 616.242(4), is as follows:

(e) The departnent shall revoke any permt

i ssued under this chapter or inpose an

adm ni strative fine of up to $500 per

violation per day if it finds that the

anusenent device or anusenent attraction for

which it is issued is:

1. Being operated without the inspections
required by this section;

2. Being operated w thout the insurance
required by this section;

3. Being operated with a nechanical,
structural, or electrical defect which
presents a risk of serious injury to
passengers; or

4. Being operated after the device or
attraction has been involved in an accident
resulting in a death or serious injury.

(f) Any other violation of this section
may result in a revocation of the permt or
certificate to operate or both, or
inposition of an admnistrative fine of up
to $500 per violation per day, if witten
noti ce of nonconpliance is served upon the
owner specifying the violation and directing
the owner to correct the violations within
30 days after receipt of the notice. |If the
owner and the departnment fail to agree that
the violation referred to in this paragraph
has in fact been corrected, the departnent
shal | give notice of and provide a hearing
for the owner to determ ne whet her
conpliance has in fact been net.
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However, subsections 616.242(4)(e)2-4 and (f) are not pertinent,
or were not shown to be pertinent, to the charges in this case.

10/ As heretofore noted, subsection 616.242(4) prohibits the
operation of any tenporary anusenent device or attraction in the
state without a "permt" issued by the Departnent. A
prerequisite to the issuance of such permt is the requirenent
that the amusenent undergo and pass an inspection. Sections
616.242(1)(e), (4)(d), (5), and (24)(a), Florida Statutes.
Consequently, it cannot be subject to serious debate that the
Legi sl ature intended that inspection was required before any
anmusenent could operate in the state. Under subsections
616.242(4)(e), it is the failure to undergo and pass such

i nspection that subjects the operator to penalties not, per se,
the failure to secure a permt.

COPI ES FURNI SHED

| sadore Rommes, Esquire
Department of Agriculture
and Consuner Services
Mayo Buil di ng, Room 515
Tal | ahassee, Florida 32399-0800

Thomas J. McCausl and, Esquire
Law O fice of Bohdan Nesw acheny
540 Northeast Fourth Street

Fort Lauderdale, Florida 33301

Honor abl e Bob Crawford
Comm ssi oner of Agriculture

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler, General Counse
Department of Agriculture

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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